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THE PROTECTION OF INVENTIONS UP TO THE FRENCH REVOLUTION

While the economic system in force prior to 1789 showed interest for inventions and the development of tools,
machines and production processes, the recognition of the individual rights of inventors slowly took shape in
the 18th century with the emergence of liberal ideas.

THE ECONOMIC SYSTEM OF THE ANCIEN REGIME

Corporate groups, known by various names depending on the region of France — communautés d’arts et
métiers (communities of arts and crafts), jurandes, guilds, or simply trades — brought together artisans
and merchants who practiced the same trade in the same city. The first corporate groups appeared in the
Middle Ages in the North of France, and then developed from the 14th century throughout the country.
Although they initially had a religious role, in the form of brotherhoods dedicated to a patron saint, they
gradually became trade organisations governing the conditions of access and the internal organisation of
the trades. Working methods and manufacturing processes were strictly codified. Their development was
fostered by royalty, who regulated their organisation with major ordinances (1581, 1597, 1673).

The statutes of the corporations allowed only their own members (apprentices, journeymen and masters)
to practise a trade, in a specific place, according to methods that had to be respected absolutely, defining
the conditions of both manufacture and sale. This system was designed to protect manufacturers from
competition from other manufacturers not belonging to the corporation, but also to protect consumers
by guaranteeing them good quality goods in sufficient quantity. For example, a collection printed in 1730
by the Royal Printing Works contained four volumes of "the general and specific requlations concerning the
manufacturies and factories of the kingdom," to which had to be added "over a thousand edicts,
declarations, instructions, judgements and ordinances," regulations created by "the combined forces of
private corporations and public authority." However, some corporations, such as the silk weavers in Lyon,
encouraged innovation by granting rewards and incentives to inventors, who then could not claim any
privilege. New techniques were thus gradually added to traditional know-how.
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The creation of the first royal factories in the 16th century was the first challenge to this system. This
movement accelerated in the following century, with the minister Colbert authorising the creation of
factories. These could be one of two types: State-owned factories belonging to and working directly for
the King. Royal factories belonging to private individuals but receiving significant privileges, such as tax
exemptions, manufacturing monopoly, assurance of financial assistance, in exchange for
production commitments.

Furthermore, the monarchy began to grant privileges to individuals, issued in the form of letters patent,
which allowed their recipients to circumvent existing regulations by creating an exclusive right to exploit a
process for a certain period. However, the King was free to issue or refuse the issue of letters patent as he
saw fit.

Some authors have attempted to demonstrate that these privileges were the first brevets d’invention
(invention patents) prior the 18th century. In the 16th and 17th centuries, they were granted to
individuals allowing them to exploit in France techniques that already existed abroad. This was the case,
for example, with J. Thesco Mutio, who received letters patent on 13 June 1551, allowing him to produce
glassware "in the Venetian manner" for a period of ten years. These privileges were therefore not granted
to the actual inventors of the processes, but to the first importers. This provision is comparable to Article
3 of the law of January 7, 1791, which recognised this same right to import and patent a process already
being implemented in another country. Jacques Isoré has identified more than sixty letters patent
between 1551 and 1667, which he believes bear the characteristics of an invention patent: the invention
must be new, capable of industrial application, and finally, it must be exploited; the letters patent are also
published, as invention patents were in the 19th century.

From 1699 onwards, it was established that the French Academy of Sciences was to examine "if the King
so orders, all the machines for which privileges are requested from His Majesty; it shall certify whether they are
new and useful, and the inventors of those that are approved shall be required to leave a model." It was
therefore called upon to judge the novelty, but also the usefulness of inventions; scholars often judged
harshly the technicians and artisans who presented their machines. Although the King called upon the
Academy rarely, the Parliament of Paris did make use of this possibility and requested its opinion before
registering the royal letters patent. Expert opinions were also requested from the royal factories. From
1730 onwards, the Chamber of Commerce, created in 1722, received requests for privileges from
inventors and carried out experiments. When the Englishman John Kay wanted to use his invention of a
flying shuttle for the textile industry in France, he was granted a privilege after an investigation and tests
carried out by the Chamber of Commerce.

Some French inventors, who were unable to obtain privileges, left the country to exploit their processes
abroad. This argument, often put forward by opponents of the corporatist system, is reiterated in the
preamble of the law of 7 January 1791.

TOWARDS RECOGNITION OF INVENTORS’ RIGHTS

During the 18th century, the corporatist system was challenged by the new liberal thinkers, who were in
favour of technical progress and freedom of work. They believed that the strict regulations of the
corporations hindered the development of technical progress, freedom of work and trade. The right to
work was considered a natural right that should not be subject to constraints. It was during the reign of
Louis XV, around 1750-1770, that the ideas underlying economic liberalism were developed by new
theorists in economics, including the physician Frangois Quesnay, who became one of the leading figures
of the physiocratic movement. The role of the state in society was called into question even at the highest
levels of power.

An edict dated 7 September 1762 legalised rural textile workshops outside any corporatist system.
Shortly afterwards, the Royal Declaration of 24 December 1762 provided the first official recognition of
inventors’ rights. It regulated the general conditions for granting "commercial privileges, the purpose of
which is to reward the industry of inventors, or to stimulate that which has languished in competition without
emulation” (preamble). The duration of these privileges was limited to fifteen years (Article 2); in England,
a patent was valid for fourteen years. The privilege obtained was strictly personal and could not be passed
on by inheritance (Article 4); inventors who failed to exploit their invention within one year of issuance of
the letter patent lost their rights (Article 5). The 1762 declaration remained in force until 1791.
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Turgot, Controller-General of Finances and close to the Physiocrats, launched a state reform in 1775 with
the approval of King Louis XVI. The following year, the corporate groups were abolished by the January
1776 edict, while the privileges granted for inventions were maintained. This was the height of hostility
towards the craft communities, which were seen as an obstacle to the freedoms of work and trade. The
abolition of corporate groups led to the free practice of almost all trades. This decision went against the
interests of those who had purchased, often at great expense, craftsmanship rights. King Louis XVI was
soon forced to dismiss his minister, and the corporate groups were re-established as early as August
1776. However, they were reduced in number and their statutes were simplified.

Historians and legal experts have differing opinions on the effective recognition of inventors’ rights under
the Ancien Régime. Jacques Isoré considers the 1762 declaration to be "the text that established the
transition from the purely customary legal system to the regulatory system that followed. It laid the
foundations for the legal status of the inventor, which was detailed and reinforced by the laws of 7 January
1791 and 5 July 1844." Therefore, in 1791, it was not a new rule of law created from scratch, but rather
greater recognition and clarification of the rights of inventors.

Pierre Fressonnet disagrees: "Nothing in this declaration really gave inventors any rights. Despite Turgot’s
efforts to abolish the ‘maitrises” and ‘jurandes” in February 1776, which were reinstated in August of the same
year after his fall from grace, the guild masters continued to oppose the issuing of letters patent to inventors,
believing that this infringed their privileges. Despite a certain effort on the part of the monarchy to move away
from the corporatist regime and special privileges, inventions had not gained the place they deserved, nor had
the inventor’s rights truly been asserted under the ‘Ancien Régime.”

In the 1780s, liberal ideas gained momentum. The English law of 1623 on inventions (patents) was taken
as a model. It thus became less difficult to obtain a privilege; the experts and scholars responsible for
evaluating machines were more lenient. In December 1787, the Chamber of Commerce of Normandy
published its Observations sur le Traité de commerce entre la France et I’Angleterre (Observations on the
Treaty of Commerce between France and England) in which it spoke out in favour of the introduction of
the English law in France. The same opinion was expressed by the trade representatives in 1788 and by
the general inspectors of commerce on 13 February 1789, in agreement with Barthélémy, the minister
plenipotentiary of King Louis XVI in London. This idea was taken up by several memoranda presented to
the Estates-General of 1789, notably that of the Third Estate of the city of Paris. In 1790, the United
States of America, which had just gained its independence, in turn passed a law on patents. That same
year, a committee was set up in France to draft a law recognising the natural rights of inventors over their
inventions. At the same time, the French Revolution put a definitive end to the corporatist system.
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