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PATENT LEGISLATION IN THE NINETEENTH CENTURY

The Constituent Assembly, which sat from 4 August 1789 to 20 September 1792, was required to establish new
institutions after the turmoil of 1789, in order to apply the new values of freedom and build a new system of
government. At the same time, freedom of speech, faith, the press and industry were recognised and enshrined.

THE LAWS OF 1791

A series of laws then defined the new rules of the economic game. These were now based on two fundamental
principles: firstly, respect for private property and individual initiative; and secondly, the right to free enterprise.
On 2 March 1791, the “d’Allarde” law abolished guilds and privileged manufactures and the regulation of
industrial production. Following a petition submitted to the Constituent Assembly by inventor artists, Chevalier
Stanislas de Boufflers was asked, on behalf of the Committee of Agriculture and Commerce, to examine the
issue of recognising the rights of inventors. Shortly afterwards, he presented draft legislation that would form the
basis of the patent protection system. This resulted in two laws: the law of 7 January 1791 on “useful discoveries
and the means of ensuring their ownership by their authors”; this was supplemented by the law of 25 May 1791,
which served as the implementing regulations. The term “brevet d’invention” (patent) appeared only in this
second law, the first still referring to letters patent.

The laws of 1791 recognised and guaranteed inventors’ ownership of their discoveries (Article 1). It was
established that patents applied only to discoveries relating to the industrial arts, with all types of industry being
allowed. The following year, the law of 20 September 1792 restricted the scope of what could be patented:
schemes and combinations relating to finance could no longer be patented. In principle, a patent was viewed as
a contract of limited duration between society and the inventor. The inventor enjoyed a property right for a fixed
period, giving them an exclusive monopoly to exploit their patent, with the protection of the public authorities;
at the end of this period of protection, the invention came to belong definitively to society. This principle
became the basis of patent legislation.

The new legislation was very ambiguous about reserving inventions for their true inventors. It contained no
provision for inventors to take action against third parties who had obtained knowledge of their invention and
filed it in their own name. The first party to apply for the patent would thus take precedence over the creator of
the invention. This more or less meant that the granting of a patent was a reward for the actual disclosure of
the invention.

Inventors were offered three protection periods, which they were required to choose at the time of filing: five,
ten or fifteen years. The term of the patent could be extended only via a decree by the Assembly. Fees, which
were to be paid each year, were on a sliding scale according to the duration of the patent: 300 livres for 5 years,
800 livres for 10 years and 1,500 livres for 15 years. As a result, many applicants chose the shortest term in
order to take advantage of the lowest annual fee. As soon as applicants ceased to pay their annual fees, they
were immediately penalised by the loss of their patent, which thus fell into the public domain.
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Applicants were free to make as many modifications and additions to the initial subject-matter of their patent as
they wished. They were simply required to make new applications, using the same procedure as for patents.
However, the changes had to relate to substantive details of the protected invention, and not merely to its form.
Applicants were permitted to combine all their modifications into a single patent, or to apply successively for
several improvement patents. They could also request that their modifications be added to the patent they had
already filed. In the latter case, the rights to all their inventions and modifications ceased at the same time as
the rights under the original patent. Lastly, persons other than the patentee could make improvements to a
patent. The protection granted to such persons would not, however, give them any rights over the first patent
filed, in the same way that the initial applicant had no rights over the improvement patent.

THE LAW OF 5 JULY 1844

The law of 5 July 1844 maintained the fundamental principles set out in the laws of 1791. It combined and
improved the provisions of the laws that supplemented these first two pieces of legislation. In other words, it
was essentially a revision and improvement bill. After fifty years of applying the 1791 legislation, these changes
took account of developments in industry, scientific progress and the growing number of patents filed in France
(more than 17,000 patents were filed between 1791 and 1844). The new law made few changes to the filing
procedure or the documents to be sent to the ministry responsible for granting patents. However, the law
governing foreign nationals was radically changed. The procedures relating to grant, publication, invalidity and
lapse were set out in greater detail.

An extra-parliamentary committee, comprising scientists, inventors and legal experts, began work on reforming
the law in 1828. Prior to this, Jean-Antoine Chaptal, Minister of the Interior between 1800 and 1804, had
established the procedure for granting patents within the Ministry and the departments, and had called for this
reform. The Marquis de Barthélémy was the rapporteur, on behalf of a special committee, before the Chamber of
Peers; Philippe Dupin, deputy for Yonne, was the rapporteur before the Chamber of Deputies.

The laws of 1791 granted the inventor “full and exclusive enjoyment of their discovery”, but the granted patent
provided only temporary protection. The law of 1844 replaced this property right with the “exclusive right to
exploit for one’s own benefit” a discovery or a new invention. This truly made the patent into a contract between
the applicant and society: applicants provided the knowledge of their invention, while society guaranteed its
exclusive use for a defined period.

Only “new industrial products”, “new means or the new application of known means for obtaining a result or an
industrial product” could be patented. Industrial products were to be distinguished from industrial models, which
were first protected in the form of industrial designs by the law of 14 July 1909. Patents applied only to features
that fulfilled technical functions. “Means” refers to the implementation of elements, instruments or operations
to obtain a given product or result.

Under the laws of 1791, patents covered all types of industry and all industrial subject-matters, whether known
or unknown, and any improvements that might be made to them. From the following year, only industrial arts
could be patented; schemes and combinations relating to credit or finance were excluded. In 1844,
pharmaceutical compositions and remedies of all kinds were also excluded. The term “remedies of all kinds”
covered food and edible substances.

In the bill adopted by the Chamber of Peers, “rules, methods, systems and, in a general sense, all purely scientific or
theoretical discoveries or conceptions may not be patented”. This provision was removed by the Committee of the
Chamber of Deputies at its meeting of 10 April 1844. But it added that they could be patented, provided that
the industrial applications were specified in the patent application. If a patent were nevertheless to be granted
without any industrial application being specified, it would be automatically invalid.

A special measure was imposed on patent holders: the words “without government guarantee” were to be added
every time a patent was mentioned, whether on an advertising poster, a trade mark or a shop name; the penalty
for breach was a fine of between fifty and one thousand francs.

5

Patent legislation in the nineteenth century



NEW DEVELOPMENTS IN PATENT LEGISLATION, CHANGE TO THE CONCEPT OF NOVELTY IN INVENTIONS
The International Convention for the Protection of Industrial Property, known as the “Paris Union Convention”
(20 March 1883), changed the criteria for determining whether an invention was novel, and introduced a new
right of priority. Any publicity given to an invention, either in France or abroad, would result in the rejection of
the patent application. Since 1883, nationals of signatory countries were granted a priority period of twelve
months from the date of filing of their application in one of these countries in which to file an application in
France. Such applications could not be rejected on the grounds that their invention had already been published,
or had already been exploited. However, applicants wishing to obtain patents in several countries were still
required to make a separate application for each country.

Under the terms of the Convention, France also undertook to publish lists of patents granted on a regular basis
and to set up a centralised industrial property service. The former was achieved in 1884 with the publication of
the Official Bulletin of Industrial Property, and the latter only in 1901, with the creation of the Office national de la
propriété industrielle (National Office for Industrial Property). The Convention was revised in Brussels (14
December 1900), Washington (2 June 1911), The Hague (6 November 1925), London (2 June 1934), Lisbon
(31 October 1958) and Stockholm (14 July 1967) and was amended on 28 September 1979.

The law of 13 April 1908 provided temporary protection for inventions, designs and trademarks at official
international exhibitions, or at exhibitions officially recognised by a French decree. A period of protection of
twelve months was granted, starting from the official date of the exhibition; this period could not be combined
with the period granted by the Paris Union Convention. Inventors were required to apply to the exhibition
organizer for a guarantee certificate, which gave them the same rights as a patent application. However, a
number of foreign countries did not recognise certificates issued by the French authorities, which presented an
obstacle to obtaining a patent abroad. It was still preferable to apply for a patent beforehand.

FULL PUBLICATION OF ALL PATENTS

The law of 7 April 1902 responded to the main demands of users and professional organisations; it did not fully
overhaul the legislation, merely amending Articles 11, 24 and 32 of the law of 5 July 1844. From 1 January
1902, all patents were published in full, in separate booklets, as soon as they were granted; these booklets were
sold for one franc each. In return, applicants could ask for the granting of their patent to be postponed until one
year after the filing date, which would delay publication by the corresponding amount. This measure enabled the
applicant to preserve their discovery; moreover, a number of countries refused to grant a patent for an invention
that had already been published, as did the provisions of the French law of 1844. It was decided that a
ministerial decree would henceforth lay down the “conditions of form, dimensions and wording that must be
adopted in patent descriptions and drawings.” This measure facilitated the printing of patents, which were
henceforth filed in typed rather than handwritten form.

Patent holders were given three months in which to pay their annual fee. Any delay, even by one day, would
result in immediate loss of the patent. In cases where an applicant, or their successors in title, appealed to the
courts to protest, judges would generally note the delay; illness, death and even insanity were not deemed to
constitute cases of force majeure.
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