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THE EXAMINATION OF PATENT APPLICATIONS
IN THE NINETEENTH CENTURY

A detailed analysis of the procedure for filing patent applications clearly shows that there was no
provision for an examination prior to granting of the patent. From the legislators’ point of view, there
was no reason to link the right of ownership with an examination of the usefulness of the invention.
However, this principle was challenged in 1797 by Jean-Francois Eude, rapporteur for the special
commission set up on 17 Brumaire, year VI (7 November 1797). This commission was tasked with
studying the legitimacy of invention patents, which had been challenged on 20 Brumaire, year V
(10 November 1796) in the Conseil des Cing Cents. The question of property rights was a matter
for the courts, which were responsible for verifying the existence and assessing the merits of an
invention, and not for the authorities. It should be noted in this respect that prior to the Revolution,
inventions could be submitted for examination to France’s Académie royale des sciences, whose
experts carried out actual experiments before granting exclusive privileges.

Applicants were therefore entirely responsible for the value and quality of their invention, and were
the sole judges of whether or not it should be protected. “The spirit of the law is to leave man to his
own examination, and not to call for the judgment of others on what may well be impossible to judge.”
The aim was not only to break with the pre-revolutionary regime, but also to encourage inventions
that were only at the design stage at the point when patent applications were filed. The stipulation
that the invention had to be exploited within two years seems to compensate for this lack of
examination. It was therefore the responsibility of the inventor whether to file for a patent or not.
English legislation, which made no provision for examinations, was also used as a model. However,
it should be pointed out that most other countries did not follow this principle, and required prior
examination of patents before they were granted.

According to the principle in force since 1791, patent applications were checked only for their basic
form and completeness. However, parliamentary debates were particularly lively on this subject. The
Committee of the House of Peers submitted an unsuccessful amendment to require an examination
of the legality of the inventions, in addition to the completeness of the application. Another
amendment tabled by this committee proposed a ban on the granting of patents for inventions
that were contrary to the law, morality or public safety, implying an examination of patent
applications. The Ministry of Commerce objected, and it was ultimately decided that these patents
could be granted. The courts were required to rule on their validity at the request of any plaintiffs.
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The 1844 law was self-contradictory on the question of examination. In its prohibition of the
granting of patents for pharmaceutical remedies and preparations, it left open the question of the
examination of applications. Until the Act of 2 January 1968, the role of the authorities was limited
to verifying that filings were complete and in order, and any disputes were dealt with by the courts.

Administratively, all patent applications that did not comply with the filing procedure were rejected.
For example, applicants could not apply directly to the Ministry, but were required to go through
the prefectures to submit their application. Not only were such applications required to include a
description and drawings, but the description had to be absolutely flawless: any overwriting or
erasure needed to be authenticated by a signature; each page, each reference in the margin and
words crossed out as invalid had to be initialled, no blank spaces in the body of the description were
permitted, and each document in the application had to be signed by the applicant or his
representative. The aim was to avoid lawsuits in which elements of the patent file were called
into question.
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