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DRUG PATENTS FROM 1791 TO THE PRESENT DAY

Patents for pharmaceutical preparations and specific remedies were permitted from 1791 onwards. But the Chamber
of Peers made a major change in 1844: pharmaceutical preparations and specific remedies could no longer be patented.
The reason given at the time this amendment was voted on was to combat quackery. The legislators were of the view
that, despite the lack of examination of applications and the granting of patents “without government guarantee”, the
public considered patented products to be reliable and of high quality. Patents for potions and other lotions obtained
by charlatans posed a potential risk to public health.

Restrictions had already been placed on the over-the-counter sale of medicines and the recognition of new processes.
In 1810, inventors or owners of secret remedies were required to submit them to the Ministry of the Interior to be
examined by a special commission; the government could buy remedies that had been approved by the commission.
From 1803 onwards, only chemists were authorised to sell medicines. The Académie de Médecine took over from this
commission in 1820. There were therefore two separate procedures: one for applications relating to secret remedies,
the other for the granting of patents. When inventors of new processes obtained a patent, it was granted to them
without examination, at their own risk. They could be denied the right to sell their remedies under the laws of 1803
and 1810.

Yet this ban on patenting pharmaceutical preparations ran counter to the principle of non-examination of patent files,
since applications now required checking in order to exclude those concerning pharmaceutical preparations. Even so,
the ban was adopted, despite the many debates it provoked. Pharmaceutical manufacturers then turned to the
protection offered by designs and trade marks. Drug names, and even packaging and labels, were protected in this way.

From the 1930s onwards, there was a growing need to protect medicines created and produced in France in the face
of increasing competition from other countries, particularly the United States. Patent legislation was gradually amended
in the 1940s. First, a visa had to be obtained before putting a new drug on the market. Then it became possible to
patent processes, devices and other methods of preparing medicines. In 1953, a special licensing commission was set
up to ensure that pharmaceutical products for which patents had been granted were produced in sufficient quantity
and quality, and sold at prices that were affordable to the general public.

It was not until 1959 that the ban on patents was liftted completely: the Special Patent for Medicines was created. Special
patents for medicinal products were granted after examination of a documentary opinion on novelty, then published in
line with the same procedure as used for other patents. It should be noted that at this time, only the United States,
Great Britain, Canada and Belgium recognised the right to patent medicines. Patents for medicines have been included
in the common system of patents since the law of 2 January 1968.

From that date onwards, pharmaceutical patents, in common with all other patents, have been granted for a period of
20 years from the date of filing, subject to the payment of annual fees. However, pharmaceutical products require
marketing authorisation before they can be marketed. This authorisation generally takes several years before being
granted. To compensate for this period during which the patent cannot be exploited, a special right was created in
1996: the Supplementary Protection Certificate (SPC), which extends the rights of the owner of a patent for a
pharmaceutical product.
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